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DEMENTIA SUFFERERS — LEGAL MATTERS 
Grievance 

MS M.M. QUIRK (Girrawheen) [9.56 am]: My grievance is to the Attorney General. September is Alzheimer’s 
awareness month. In Western Australia, over 33 000 people live with a diagnosis of dementia and I suspect that 
many more are yet undiagnosed, as symptoms in the early few years are often mistaken for the normal ageing 
process. By 2020, it is predicted that at least 36 500 people will be diagnosed and by 2050, it will be more than 
70 000 people. I consider that we need to address a range of legal matters to cater for a growing ageing population 
and therefore an increasing number of Western Australians with cognitive impairment through dementia. The 
matters on which I seek the Attorney General’s advice include the following. What is the progress of 
implementation of the review of the Criminal Law (Mentally Impaired Accused) Act? What are the 
Attorney General’s thoughts on the feasibility of the establishment of a forensic separate medical facility for those 
with cognitive impairment who offend? Is it timely for a review of consumer laws to better protect those with 
dementia entering into consumer transactions? What are the Attorney General’s plans for enhancing the laws for 
enduring powers of attorney and guardianship to minimise the risk of unconscionable conduct by relatives or carers 
that amounts to elder abuse? 
These emerging demographics demand that we act now for a legal system which acknowledges the implications 
for individuals with loss of cognitive function and which equips them with the tools they need to plan for their 
future while still possessing capacity. In April 2016, then Attorney General Mischin released a long-awaited 
review of the Criminal Law (Mentally Impaired Accused) Act. The report noted that the definition of 
“mental impairment” in the act should be amended to read in contemporary terms — 

mental impairment means intellectual disability, mental illness, brain injury or dementia or a combination 
of these conditions. 

The act currently uses the term “senility”, which the review describes as outdated and pejorative, and it should be 
deleted from the definition of “mental impairment”. Because senility pertains to old age, it does not encompass 
those with younger onset dementia within the category of mentally impaired. 
Secondly, I refer to the recent case of The State of Western Australia v Huggins in the WA Supreme Court. The 
accused was an 88-year-old man who suffers from advanced dementia. Earlier this year, he was arrested and 
charged with the murder of his wife. It was immediately apparent that he had significant cognitive impairment. He 
was initially detained at the Frankland Centre on a hospital order. He was subsequently released on bail and placed 
in a secure mental health ward at a public hospital. A hearing was conducted to determine whether the accused 
was fit to stand trial. After hearing the evidence, Mr Justice Hall concluded that he was not fit and would not be 
fit to stand trial in the future. The judge was also satisfied that a custody order would not be appropriate and that 
the public interest would be best served if he was placed in a secure, high-dependency dementia facility. That 
outcome could be achieved only if an order releasing the accused was made. Justice Hall said — 

There is a public interest in ensuring that the accused would not be a risk to the safety of others. This 
includes not only members of the public, but also others with whom he would reside in a secure dementia 
facility (or indeed a hospital or prison) … this risk would be best managed in a secure dementia facility 
where the accused could be supervised and treated to manage his behaviour. Steps could be taken in the 
facility to ensure that he did not gain access to any knives or dangerous implements. However, the 
deterioration in his condition reduces this risk in any event. 

There is also a public interest in ensuring that a person who is not mentally competent is humanely treated. 
If a custody order was made the likelihood is that the accused would be placed in a prison. Given his age 
and mental condition, it is probable that he would be distressed in such an environment and highly 
vulnerable to harm from others. It is unlikely that he would receive the level of treatment and supervision 
that he requires. No useful purpose would be served by such an outcome. 

The review recommended also that the act should be amended to provide the courts with the discretion to impose 
the full range of orders available under the Sentencing Act, whilst clarifying that the accused had not been 
convicted of an offence. 

In the context of custodial arrangements, we need to ask whether it is now time to consider a setting more 
appropriate than the current options for individuals with dementia. For those still in the community, there are two 
areas in which those with cognitive impairment may need some additional protection at law. As the 
Attorney General may be aware, a person’s lack of capacity may not be readily apparent. With Alzheimer’s, it is 
not uncommon for lucidity to wax and wane. In the context of commercial purchases, I use the example of a person 
of my acquaintance who inexplicably was able to buy a $1 700 washing machine over the phone from a retailer. 
When the item was delivered a few days later, bewildered family members remonstrated with the retailer, 
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explaining that this had occurred without their knowledge and the person who ordered it had Alzheimer’s. The 
retailer conceded that there was something strange about the conversation, but refused to accept the return of the 
machine. I am mindful that existing law does permit the voiding of transactions when capacity is found not 
to exist; however, there may need to be some special provision in these kinds of cases in which, ostensibly, 
capacity fluctuates. 

Finally, in this context, it is trite to say that financial elder abuse is highly under-reported, but misappropriation, 
often by relatives, is facilitated with the ostensible authority of an enduring power of attorney. There have been 
many calls for reform and tightening of such protections for the most vulnerable. I know there are suggestions that 
there should be uniform national laws and this consideration may be hampering immediate local reform. What are 
the Attorney General’s views on the need for expedition of the law, ensuring greater levels of protection for the 
elderly who are cognitively impaired? Dementia within the law has not been given the attention it deserves. The 
diseases generically called dementia are mysterious and generate some baffling problems. These problems are 
posed for not only the medical profession, individuals and their families, but also a legal system inappropriately 
focused on black-and-white notions of capacity. 

MR J.R. QUIGLEY (Butler — Attorney General) [10.02 am]: I thank the member for Girrawheen for her 
grievance and for her continuing concern for this area of the law around what is commonly known as senility in 
people in our ageing population. As Mr Huggins’ case has pointed out, this area at criminal law is covered by the 
Criminal Law (Mentally Impaired Accused) Act. It is an election commitment of the McGowan Labor government 
to overhaul this legislation and it is something that I, as the shadow Attorney General, had been pushing for that 
the previous government should have attended to but never got around to doing. 

As the case of Mr Huggins has exposed, an 88-year-old man with advanced dementia was charged with murdering 
his wife in March 2017. In August 2017, he was taken to a hearing in the Supreme Court before Mr Justice Hall 
and at the conclusion of that hearing, Justice Hall declared that he was a person who was mentally impaired and 
unfit to stand trial and therefore made an order quashing the committal and releasing Mr Huggins pursuant to 
section 19(4) of the Criminal Law (Mentally Impaired Accused) Act. The judge canvassed, with regret, that he did 
not have a middle ground. Under that act, once a person is found unfit to stand trial, the court is left with one of 
two options: to make an order of detention or to discharge the person to their liberty. The person who was charged 
with murder was declared to be mentally impaired to the point of being unfit to stand trial and His Honour had to 
decide whether to send to jail an 88-year-old man who does not know what is going on, who will be vulnerable to 
assaults within the jail and who will not know where he is. We have a moral responsibility in terms of humanity. 
Do we put a person who is lost in the world into the prison system at the age of 88 or do we discharge him into the 
community? If he were to be discharged into the community, there would be an ongoing danger that he might do 
something aggressive again as the dementia got worse. There then arose an issue about the protection of the 
community. 

For the comfort of members in the chamber, His Honour noted when he was releasing Mr Huggins into the 
community that the psychiatrist had given evidence that, irrespective of the murder charge and what the court did, 
this person would have to be put into a high-care institution in any event. That is a unique case, but there are many 
accused who are brought before the court, such as Marlon Noble. In that historic tragic case, he was declared 
mentally unfit to stand trial on a charge of indecent assault, was given a detention order and was left to languish 
in prison for 10 years. 

The McGowan Labor government is committed to a major overhaul of this act to bring it into line. WA is the only 
state that has indicated to the commonwealth that it will use the national principles as guiding principles in drafting 
the legislation. The highlights of this legislation will include that the court cannot order a person to be detained for 
such longer period of time than they would have been imprisoned for had they been compos and pleaded guilty. 
But, more importantly, it will offer the court a middle ground; that is, it will not simply be an order of detention 
or allowing them to go free at liberty, but there can be orders for community supervision. That is what 
Mr Justice Hall wanted to do in Mr Huggins’ case—make an order for community supervision with an attendant 
condition that the person be detained in an institution of high care. However, there was no power under the act to 
do that. 

I wish to inform the house that the amending legislation is in a very advanced stage of drafting and we have sent 
it to the Chief Justice and other members of the judiciary for their comment and feedback. This legislation also 
will include an update of the definition. I give an assurance that the terms “brain damage” and “senility” will be 
removed and whatever definition is adopted will be drafted in a way that addresses the honourable member’s 
concerns with the existing definition. I also take the opportunity with this grievance to note that the term 
“unsoundness of mind” is contained in the act and in the Criminal Code and can currently be read as referring only 
to mental illness and not to cognitive or intellectual disability, whereas, of course, a mentally impaired accused 
may have both a mental illness and a cognitive disability. The member for Girrawheen may be interested to note 
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that as part of these upcoming amendments, I intend also to place before Parliament an amendment to the definition 
of “unsoundness of mind” to change it to a more contemporary definition of “mental impairment”. I expect this 
also will require consequential amendments to legislation such as the Criminal Code, which outlines the criteria 
for the finding of not guilty on the basis of unsoundness of mind—colloquially known as the defence of insanity—
for which the accused bears the onus of proof. 

The member also raised the issue of mentally impaired people entering into contractual situations. Although 
I preface my remarks by saying that this is primarily the preserve of my friend the Minister for Commerce and 
Industrial Relations, Hon Bill Johnston, and the Department of Mines, Industry Regulation and Safety, the 
Australian Competition and Consumer Act touches upon this in that people who are mentally impaired cannot be 
taken advantage of or the contract can be set aside—that is, if the trader knew or ought to have known of the mental 
impairment of the person with whom they were contracting. That has happened in a number of cases. I say, finally, 
that an excellent paper on the rights of disabled people at contract law is available on the website of the federal 
Department of Human Services. 
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